
Memorandum 

Date: August 21, 2020 

To: Urban Subcommittee 

From: Jared Nelson, District Engineer 

Subject: Urban Subcommittee Meeting Minutes – August 2020 

The Urban Subcommittee met at 5:30pm, on Thursday, August 20, 2020. Subcommittee members 
participating included Mike DeKalb, Karen Amen, Robert Andersen, Tom Green, Greg Osborn, Milt Schmidt and 
Ray Stevens. Members absent include Anthony Schutz.  Others participating included NRD staff Paul Zillig, Dave 
Potter, Mike Murren, Al Langdale, Tracy Zayac and Jared Nelson; Sara Hartzell with City of Lincoln Parks & 
Recreation Department; and Brad Marshall and Brian Schuele with Olsson.  Director DeKalb called the meeting 
to order at 5:30pm, gave a brief welcome, and reviewed the agenda.  There were three items the 
Subcommittee took action on and a couple of reports discussed as described below.   

(a.) Consideration of Amendment #1 to the 2006 Wilderness Hills South and Wilderness Commons 
Settlement Agreement. – Sara Hartzell referred to the attached information beginning with a letter from Lynn 
Johnson, the Director of Parks and Recreation for City of Lincoln.  She described that back in 2006, there was a 
Settlement Agreement which was agreed upon as a package between the City, NRD, and the developer of 
Wilderness Hills.  She discussed how in addition to establishing the City/NRD conservation easement located 
northwest of S 40th & Rokeby Rd, the Settlement Agreement also contained provisions between the City and 
developers regarding parkland and trails and a planned S. 34th St crossing. 

She went on to describe that the City and developer are proposing an amendment to the 2006 Settlement 
Agreement, and the changes proposed relate to the trail, parkland, and revisions to S. 34th St crossing, but no 
changes were proposed to the conservation easement itself.  She discussed that due to high costs and impacts 
to the floodplain, a trail crossing over the conservation easement is now proposed instead of the S. 34th St 
roadway crossing.  She also discussed changes to trail configurations, and moving the location of the proposed 
5-acre City park to be next to the new school instead of in the conservation easement.   

DeKalb asked about the legal aspect of this amendment, and Zillig described how legal counsel advised that 
that the NRD needs to take action on this since they were a party to the original Settlement Agreement. Amen 
asked about the rational in 2006 to obtain the conservation easement, and Zillig responded it was established 
to protect the stream corridor and area not mapped as floodplain at that time.  

It was moved by Osborn, seconded by Stevens, and unanimously approved by the Subcommittee to 
recommend that the Board of Directors approve Amendment #1 to the Settlement Agreement with the City 
of Lincoln, Lincoln Federal Bankcorp, INC, and Wilderness Commons, LLC, for the Wilderness Hills 
Conservation Easement, pending legal counsel review. 

Agenda Item #12
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(b.)  Consideration of a Preliminary Engineering Services Agreement with BNSF Railway Company to review 
bridge plans for the Deadmans Run Flood Reduction Project. – Jared Nelson, staff, described that currently 
the Deadmans Run Flood Reduction Project (DMRFRP) plans to build a concrete flume under the Burlington 
Northern Santa Fe (BNSF) railroad bridge at Deadmans Run to increase conveyance.  He said a different option 
is also being discussed to alternatively replace the BNSF bridge altogether with a larger one, and BNSF is wanting 
to understand more in order to make a decision.  He added that the City is interested in this new bridge option, 
and had Olsson develop preliminary plans of a new bridge structure.   

Nelson described how BNSF needs to review the plans to learn more, and is requesting the NRD enter into an 
agreement with them, in order for a third-party engineering firm to review the plans on behalf of BNSF.  Nelson 
explained that the intended outcome is that BNSF can decide if they want to move forward with a bridge or 
not.  If they do, the higher costs of a bridge (vs. flume) would likely necessitate that BNSF contribute to the 
project cost or take the lead on building a new bridge.   

Green asked what the benefits of a bridge are, and Zillig said there are benefits to the public, trail, and increased 
conveyance of flood flows.  Stevens asked if a flume option was chosen, would we need BNSF to approve the 
flume as part of the DMRFRP project; have we looked if the flume would work; and what are the cost 
implications.  Zillig responded the flume is proposed on BNSF property so they would need to approve it, and 
Nelson also added that BNSF would need to review the flume design.  Zillig discussed that if the DMRFRP project 
doesn’t build a flume, then the City/NRD could participate on the bridge cost.  Zillig said the cost of this proposal, 
like all DMRFRP aspects, would be split 50/50 with the City. 

It was moved by Schmidt, seconded by Osborn, and approved by the Subcommittee (with Green voting ‘no’) 
to recommend that the Board of Directors approve the Preliminary Engineering Services Agreement with 
BNSF Railway Company, to review bridge plans for the Deadmans Run Flood Reduction Project, at a cost not 
to exceed $8,000, pending legal counsel review. 

(c.)  Review of FY20 Measurable Goals and acceptance of FY21 Measurable Goals for inclusion in the FY2021 
Long Range Implementation Plan. – Dave Potter, staff, discussed the Measurable Goals which were sent to all 
Board members.  Potter then led the Subcommittee through the discussion of 12-month review of the Urban 
Subcommittee’s Measurable Goals from FY 20 and the proposed Measurable Goals for FY 21.     

It was moved by Stevens, seconded by Amen, and unanimously approved by the Subcommittee to accept 
the FY21 Measurable Goals for the Urban Subcommittee and submit the Goals to the Finance & Planning 
Subcommittee for inclusion in the FY2021 Long Range Implementation Plan. 

 (d.) Reports. – Nelson gave a report on the DMRFRP Flume model, and UNL is close to having the model 
complete.  He said by mid-to-late September, the flume should be up and running.  Next, Al Langdale, staff gave 
an update on the Salt Creek Levee USACE PL84-99 Repair project and said the contractor keeps progressing but 
is behind schedule.  He said the final completion date is September 10th, but the contractor will not likely finish 
by then, so the USACE will assess Liquidated Damages to the contractor if work is not completed by then. 

There being no further business the meeting adjourned at approximately 6:15 pm.  

JN/jn 

Enclosures; 
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PRELIMINARY ENGINEERING SERVICES AGREEMENT 

BNSF File No.: BF10016874 
Mile Post 56.7 

Line Segment 2 
U.S. DOT Number N/A 

Creston Subdivision 

This Agreement (“Agreement”), is executed to be effective as of _________________ 
(“Effective Date”), by and between BNSF RAILWAY COMPANY, a Delaware 
corporation (“BNSF”) and the LOWER PLATTE SOUTH NATURAL RESOURCE 
DISTRICT, a political subdivision of the State of Nebraska (“Agency”).  

RECITALS 

WHEREAS, BNSF owns and operates a line of railroad in and through the City of Lincoln, 
Lancaster County, Nebraska; 

WHEREAS, Agency has stated its intention to proceed initially with a project to install a 
flume under an existing BNSF bridge or help fund a new bridge (the “Project”); 

WHEREAS, Agency has requested that BNSF perform certain engineering services with 
respect to its railroad facilities located at or near the Project site to facilitate Agency’s 
evaluation of the feasibility of proceeding with the Project (the “Work”);  

WHEREAS, BNSF is agreeable to performing the Work, subject to the terms and 
conditions of this Agreement; 

NOW, THEREFORE, in consideration of the mutual covenants and agreements of the 
parties contained herein, the receipt and sufficiency of which are hereby acknowledged, 
the parties agree as follows: 

1. Scope of Work.

As used herein, the term “Work” includes all work performed by BNSF pursuant to this 
Agreement, whether performed by BNSF employees or by BNSF’s contractors, 
consultants or other agents, including, but not necessarily limited to, on-site visits, 
preliminary engineering services, developing cost estimates for construction of the 
Project, and reviewing and/or providing comments on preliminary layouts or other 
designs, plans, and/or documents in connection with the Project.  

b.
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2. Payment for Work.

Agency authorizes BNSF to proceed with the Work relating to the Project.  Agency shall 
pay and reimburse BNSF for all actual costs and expenses that BNSF incurs in performing 
the Work, including but not limited to, labor, supplies, and material; direct and indirect 
labor or contractor additives; delivery charges; and BNSF additives and overhead, as 
such are in effect on the date BNSF prepares the final bill; and taxes, such as applicable 
sales and use taxes, business and occupation taxes, and similar taxes. BNSF estimates 
the cost for Work on this Project to be eight thousand and no/100 dollars ($8,000.00), but 
said estimate shall not be a limitation on the Work to be performed or costs and expenses 
which Agency shall reimburse to BNSF in full.   

During its performance of the Work pursuant to this Agreement, BNSF will send Agency 
progressive invoices detailing the costs of the Work performed by BNSF. Agency must 
reimburse BNSF for completed work within thirty (30) days of the date of the invoice for 
such work. Upon completion of the Work, BNSF will send Agency a detailed invoice of 
final costs.  Agency must pay the final invoice within ninety (90) days of the date of the 
final invoice. BNSF will assess a finance charge of .033% per day (12% per annum) on 
any unpaid sums or other charges due under this Agreement which are past its credit 
terms.  The finance charge continues to accrue daily until the date payment is received 
by BNSF, not the date payment is made or the date postmarked on the payment.  Finance 
charges will be assessed on delinquent sums and other charges as of the end of the 
month and will be reduced by amounts in dispute and any unposted payments received 
by the month’s end.  Finance charges will be noted on invoices sent to Agency under this 
section.] 

3. Scope of Agreement

The Parties acknowledge that by entering into this Agreement, neither BNSF nor 
Agency are obligated to authorize or participate in the construction of the Project. If 
Agency seeks to proceed with development of the Project after the Work is performed, 
the Project will be subject to further review and approval by BNSF in BNSF’s sole 
discretion.  BNSF and Agency shall be required to enter into negotiations for 
construction of the Project and other activities on terms acceptable to BNSF. 

Notwithstanding anything to the contrary in this Agreement, BNSF’s review, approval, 
and/or other participation in the Project or any element thereof, including the Work 
performed by BNSF or its contractors hereunder, is expressly limited, and intended and 
understood by the parties to be in furtherance of BNSF’s railroad purposes, and not in 
furtherance of Agency’s purposes in undertaking the Project.  All of the Work performed 
hereunder is intended for use in the evaluation of the impact of the Project on BNSF’s 
railroad and the costs to Agency associated therewith.  The Work is provided in 
consideration of the subjective standards of BNSF for its railroad purposes only, and shall 
in no way be construed or deemed to be a condition or direction to Agency, or an opinion 
or approval that the plans and specifications or any work intended or completed on the 
Project is appropriate for any other purpose including highway purposes, is structurally 
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sound, or that such plans, specifications, or intended or completed work meet applicable 
standards, regulations, laws, statutes, local ordinances, and/or building codes.  No 
benefits to Agency or any third party are provided, intended or implied herein.  Agency 
shall at all times be solely responsible for the adequacy and compliance of all design 
elements of the Project for highway and other public purposes, and shall waive and 
release BNSF for any and all claims which may or could result from the Work performed 
hereunder, and if applicable to the fullest extent permitted by law, indemnity and hold 
BNSF harmless for the same. 

4. Disclaimer

BNSF GIVES NO WARRANTY, EXPRESS OR IMPLIED, AS TO THE ACCURACY, 
QUALITY, MERCHANTABILITY, FITNESS FOR ANY PARTICULAR PURPOSE, OR 
ANY OTHER MATTER, OF THE WORK PERFORMED PURSUANT TO THIS 
AGREEMENT OR ANY REPORT OR OTHER DELIVERABLE WHICH BNSF MAY 
FURNISH TO AGENCY PURSUANT TO THIS AGREEMENT. BNSF SHALL BE IN NO 
WAY RESPONSIBLE FOR THE PROPER RELIANCE UPON, INTERPRETATION OF, 
OR OTHER USE OF THE WORK BY AGENCY. 

IN WITNESS WHEREOF, the parties hereto have caused this Agreement to be executed 
as of the day and year first written above. 

Lower Platte South Natural Resource District 

By: ____________________________   

Name: __________________________  Attest: _________________________ 

BNSF Railway Company 

By:  ____________________________ 

Name:  _________________________ 

Accepted and effective this ___day of ______________, 2020. 
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FY 2020 - Measurable Goals or Outcomes 

12-Month Review (June 30, 2020) 

As directed in the LPSNRD 2019 Master Plan, a list of measurable goals or outcomes was identified for each 
standing and ad hoc subcommittee. In preparation for the following year’s LRIP, these identified goals or 
outcomes should be rated on progress being made. It’s important to note that these goals or outcomes are 
guidance for the staff, subcommittees and Board, and do not represent all of the possible goals or outcomes, 
nor does it indicate any error or false information on behalf of the staff, subcommittees and Board if they are 
not achieved. 

Urban 
Community Assistance Program 

 Complete four community assistance projects – Awarded four new projects in FY20. Completed
seven projects that were included in FY19 LRIP, as well as two projects awarded in FY20.

Operation and Maintenance Stormwater Facilities 
 Complete at least 5 Salt Creek Levee projects identified in the SWIF – Stream stabilization 27th to

Superior Street was slowed by approved PL 84-99 USACE repair project covering a portion of this
work. Drainage structure repairs near Park Avenue & Van Dorn had 408 approved by USACE on
December 20th and project can now move forward. Erosion repairs near Park Avenue and Van Dorn,
station 82+50R location now being repaired under PL 84-99, design underway for station 76+56R
repair. Encroachments and project O/M addendums are on-going project with JEO. Beal Slough
Tieback project is underway. Oak Creek Weir repair near 14th Street was submitted to USACE for 408
permit in September, 2019 and we’re waiting for USACE response. The 2020 annual SWIF report was
sent to the USACE on May 31, 2020 and now waiting on their response.

Stormwater Management 
 Complete project SSC#4 – Project awarded to TJ Osborn. City the lead. Stream stabilization portion of

the project to begin fall 2020.
 Complete at least two Rainscaping projects in the District – New Rain-Ready Landscapes Program

launched March 2, 2020. One application received as of end of FY20.

C.
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FY 2021 - Measurable Goals or Outcomes 

As directed in the LPSNRD 2019 Master Plan, a list of measurable goals or outcomes was identified for each 
standing and ad hoc subcommittee. In preparation for the following year’s LRIP, these identified goals or 
outcomes should be rated on progress being made. It’s important to note that these goals or outcomes are 
guidance for the staff, subcommittees and Board, and do not represent all of the possible goals or outcomes, 
nor does it indicate any error or false information on behalf of the staff, subcommittees and Board if they are 
not achieved. 

Urban 
Community Assistance Program 

 Complete four community assistance projects
Operation and Maintenance Stormwater Facilities 

 Complete at least 5 Salt Creek Levee projects identified in the SWIF
Stormwater Management 

 Complete project SSC#4
 Complete at least three Rainscaping projects in the District
 Complete model update and final design on phase 1 and 50% design on phase 2
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